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SELYA , Circuit Judge. Thi s i s a har d case —har d not i n

t he sense t hat t he l egal i ssues def y r esol ut i on, but har d i n t he

sense that t he l aw r equi r es t hat we, l i ke t he cour t bel ow, deny

r el i ef t o pl ai nt i f f s whose ci r cumst ances evoke out r age. The r esul t

we must r each i s r oot ed i n posi t i ve l aw. Congr ess addr essed t he

r i ght t o publ i sh t he speech of ot her s i n t he I nf ormat i on Age when

i t enact ed t he Communi cat i ons Decency Act of 1996 ( CDA) . See 47

U. S. C. § 230. Congr ess l at er addr essed t he need t o guar d agai nst

t he evi l s of sex t r af f i cki ng when i t enact ed t he Tr af f i cki ng

Vi ct i ms Prot ect i on Reaut hor i zat i on Act of 2008 ( TVPRA) , codi f i ed

as rel evant her e at 18 U. S. C. §§ 1591, 1595. These l audabl e

l egi sl at i ve ef f or t s do not f i t t oget her seaml essl y, and t hi s case

r ef l ect s t he t ensi on bet ween t hem. St r i ki ng t he bal ance i n a way

t hat we bel i eve i s consi st ent wi t h bot h congr essi onal i nt ent and

t he t eachi ngs of pr ecedent , we af f i r m t he di st r i ct cour t ' s or der

of di smi ssal . The t al e f ol l ows.

I. BACKGROUND 

I n r evi ewi ng t he gr ant or deni al of a mot i on t o di smi ss

under Feder al Rul e of Ci vi l Procedur e 12( b) ( 6) , we dr aw upon t he

wel l - pl eaded f act s as t hey appear i n t he oper at i ve pl eadi ng ( her e,

t he second amended compl ai nt ) . See SEC v. Tambone, 597 F. 3d 436,

438 ( 1st Ci r . 2010) ( en banc) .

Backpage. com pr ovi des onl i ne cl assi f i ed adver t i si ng,

al l owi ng users t o post adver t i sement s i n a r ange of cat egor i es
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based on t he pr oduct or servi ce bei ng sol d. 1  Among t he cat egor i es

pr ovi ded i s one f or "Adul t Ent er t ai nment , " whi ch i ncl udes a

subcat egor y l abel ed "Escor t s. " The si t e i s di f f er ent i at ed by

geogr aphi c ar ea, enabl i ng users t o t ar get t hei r adver t i sement s and

per mi t t i ng pot ent i al cust omer s t o see l ocal post i ngs.

 Thi s sui t i nvol ves adver t i sement s post ed i n t he

"Escor t s" sect i on f or t hr ee young women — al l mi nor s at t he

r el evant t i mes —who cl ai mt o have been vi ct i ms of sex t r af f i cki ng.

Sui ng pseudonymousl y, t he women al l ege that Backpage, wi t h an eye

t o maxi mi zi ng i t s prof i t s, engaged i n a cour se of conduct desi gned

t o f aci l i t at e sex t r af f i cker s'  ef f or t s to adver t i se t hei r  vi ct i ms

on t he websi t e. Thi s st r at egy, t he appel l ant s say, l ed t o t hei r

vi ct i mi zat i on.

Past i s pr ol ogue. I n 2010, a compet i ng websi t e

( Cr ai gsl i st ) shut t er ed i t s adul t adver t i si ng sect i on due t o

concer ns about sex t r af f i cki ng. Spyi ng an oppor t uni t y, Backpage

expanded i t s mar ket i ng f oot pr i nt i n t he adul t adver t i si ng ar ena.

Accor di ng t o t he appel l ant s, t he expansi on had t wo aspect s. Fi r st ,

Backpage engaged i n a campai gn t o di st r act at t ent i on f r om i t s r ol e

i n sex t r af f i cki ng by, f or exampl e, meet i ng on var i ous occasi ons

wi t h hi er ar chs of t he Nat i onal Cent er f or Mi ssi ng and Expl oi t ed

1  The appel l ant s sued Backpage. com, LLC, Camar i l l o Hol di ngs,
LLC, and New Ti mes Medi a, LLC. For ease i n exposi t i on, we r ef er
t o t hese t hr ee af f i l i at ed compani es, col l ect i vel y, as "Backpage. "



 

 

-  5  -

Chi l dr en ( NCMEC) and maki ng " f al se and mi sl eadi ng r epr esent at i ons"

t o t he NCMEC and l aw enf orcement r egardi ng i t s ef f ort s t o combat

sex t r af f i cki ng. But t hi s campai gn, t he appel l ant s suggest , was

mer el y a r use.

 The second aspect of Backpage' s expansi on st r at egy

i nvol ved t he del i ber at e st r uctur i ng of i t s websi t e t o f aci l i t at e

sex t r af f i cki ng. The appel l ant s aver t hat Backpage sel ect i vel y

r emoved cer t ai n post i ngs made i n t he "Escor t s" sect i on ( such as

post i ngs made by vi ct i m support or gani zat i ons and l aw enf or cement

"st i ng" adver t i sement s) and t ai l or ed i t s post i ng r equi r ement s t o

make sex t r af f i cki ng easi er . 2 

I n addi t i on, t he appel l ant s al l ege that Backpage' s r ul es

and pr ocesses governi ng t he cont ent of adver t i sement s are desi gned

t o encour age sex t r af f i cki ng. For exampl e, Backpage does not

r equi r e phone number ver i f i cat i on and per mi t s t he post i ng of phone

number s i n al t er nat i ve f or mat s. Ther e i s l i kewi se no e- mai l

ver i f i cat i on, and Backpage pr ovi des user s wi t h t he opt i on t o "hi de"

t hei r e- mai l addr esses i n post i ngs, because Backpage pr ovi des

2  The appel l ant s not e that ( among ot her t hi ngs) t he pr ocess
of post i ng an adver t i sement i n t he "Escor t s" sect i on does not
r equi r e t he post er t o pr ovi de ei t her i dent i f yi ng i nf or mat i on or
t he subj ect of t he adver t i sement . And even t hough t he websi t e
does r equi r e t hat post er s ver i f y that t hey ar e 18 year s of age or
ol der t o post i n t hat sect i on, ent er i ng an age bel ow 18 on t he
f i r st ( or any successi ve) at t empt does not bl ock a post er f r om
ent er i ng a di f f erent age on a subsequent at t empt . Backpage al so
al l ows user s t o pay post i ng f ees anonymousl y t hr ough pr epai d cr edi t
car ds or di gi t al cur r enci es.
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message f or war di ng servi ces and aut o- r epl i es on behal f of t he

adver t i ser . Phot ogr aphs upl oaded f or use i n adver t i sement s ar e

shor n of t hei r met adat a, t hus r emovi ng f r om scr ut i ny i nf or mat i on

such as t he date, t i me, and l ocat i on t he phot ogr aph was t aken.

Whi l e Backpage' s aut omat ed f i l t er i ng syst em screens out

adver t i sement s cont ai ni ng cer t ai n pr ohi bi t ed t er ms, such as

"bar el y l egal " and "hi gh school , " a f ai l ed at t empt t o ent er one of

t hese t er ms does not pr event t he post er f r om subst i t ut i ng

wor kar ounds, such as "br l y l egal " or "hi gh schl . "

 The appel l ant s suggest t hat Backpage prof i t s f r omhavi ng

i t s t humb on t he scal e i n t wo ways. Fi r st , adver t i sement s i n t he

"Adul t Ent er t ai nment " sect i on ar e t he onl y ones f or whi ch Backpage

char ges a post i ng f ee. Second, users may pay an addi t i onal f ee

f or "Sponsored Ads, " whi ch appear on t he r i ght - hand si de of ever y

page of t he "Escor t s" sect i on. A "Sponsored Ad" i ncl udes a smal l er

ver si on of t he i mage f r omt he post ed adver t i sement and i nf or mat i on

about t he l ocat i on and avai l abi l i t y of t he adver t i sed i ndi vi dual .

Begi nni ng at age 15, each of t he appel l ant s was

t r af f i cked t hr ough adver t i sement s post ed on Backpage. J ane Doe #1

was adver t i sed on Backpage dur i ng two per i ods i n 2012 and 2013.

She est i mat es t hat , as a r esul t , she was r aped over 1, 000 t i mes.

 J ane Doe #2 was adver t i sed on Backpage bet ween 2010 and 2012. She

est i mat es t hat , as a r esul t , she was r aped over 900 t i mes. J ane

Doe #3 was advert i sed on Backpage f r omDecember of 2013 unt i l some
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unspeci f i ed f ut ur e dat e. As a r esul t , she was r aped on numer ous

occasi ons. 3  Al l of t he r apes occur r ed ei t her i n Massachuset t s or

Rhode I sl and. Somet i mes t he sex t r af f i cker s post ed t he

adver t i sement s di r ect l y and somet i mes t hey f or ced t he vi ct i ms t o

post t he adver t i sement s.

 Typi cal l y, each post ed adver t i sement i ncl uded i mages of

t he par t i cul ar appel l ant , usual l y taken by the t r af f i cker s ( but

adver t i sement s f or Doe #3 i ncl uded some pi ct ur es t hat she her sel f

had t aken) . Many of t he adver t i sement s embodi ed chal l enged

pr act i ces such as anonymous payment f or post i ngs, coded

t er mi nol ogy meant t o ref er t o under age gi r l s, and al t er ed t el ephone

number s.

 The appel l ant s f i l ed sui t agai nst Backpage i n Oct ober of

2014. The operat i ve pl eadi ng i s the appel l ant s' second amended

compl ai nt , whi ch l i mns t hr ee set s of cl ai ms. The f i r st set

consi st s of cl ai ms t hat Backpage engaged i n sex t r af f i cki ng of

mi nors as def i ned by the TVPRA and i t s Massachuset t s count erpart ,

t he Massachuset t s Ant i - Human Tr af f i cki ng and Vi ct i mPr ot ect i on Act

of 2010 ( MATA) , Mass. Gen. Laws ch. 265, § 50( a) . The second set

consi st s of cl ai ms under a Massachuset t s consumer pr ot ect i on

3  Once the parent s of Doe #3 l ocat ed some of t he Backpage
adver t i sement s f eat ur i ng thei r daught er , t hey demanded that t he
adver t i sement s be r emoved f r om t he websi t e. A week l ater ( af t er
at l east one ot her ent r eat y t o Backpage) , t he post i ngs r emai ned on
t he websi t e.



 

 

-  8  -

st at ut e, whi ch f or bi ds "unf ai r or decept i ve act s or pr act i ces i n

t he conduct of any t r ade or commerce. " Mass. Gen. Laws ch. 93A,

§ 2( a) . The l ast set consi st s of cl ai ms al l egi ng abr i dgement s of

i nt el l ect ual  pr oper t y r i ght s.

I n due season, Backpage moved to di smi ss t he second

amended compl ai nt f or f ai l ur e t o st at e cl ai ms upon whi ch r el i ef

coul d be gr ant ed. See Fed. R. Ci v. P. 12( b) ( 6) . Al t hough t he

appel l ant s vi gor ousl y opposed t he mot i on, t he di st r i ct cour t

di smi ssed t he act i on i n i t s ent i r et y. See Doe ex r el . Roe v.

Backpage. com, LLC, 104 F. Supp. 3d 149, 165 ( D. Mass. 2015) . Thi s

t i mel y appeal ensued.

II. ANALYSIS 

 The appel l ant s, abl y r epr esent ed, have const r uct ed a

ser i es of ar gument s. Those argument s ar e but t r essed by a l egi on

of ami ci ( whose hel pf ul br i ef s we appr eci at e) . We r evi ew t he

di st r i ct cour t ' s di smi ssal of t he appel l ant s' compl ai nt f or

f ai l ur e t o st at e any act i onabl e cl ai m de novo, t aki ng as t r ue t he

wel l - pl eaded f act s and dr awi ng al l r easonabl e i nf er ences i n t he

appel l ant s' f avor . See Tambone, 597 F. 3d at 441. I n under t aki ng

t hi s canvass, we ar e not bound by the di st r i ct cour t ' s

r at i oci nat i on but may af f i r m t he di smi ssal on any gr ound appar ent

f r om t he r ecor d. See Sant i ago v. Puer t o Ri co, 655 F. 3d 61, 72

( 1st Ci r . 2011) . I t i s t hr ough t hi s pr i sm t hat we eval uat e t he

appel l ant s' assever at i onal ar r ay.
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 A. Trafficking Claims. 

 The appel l ant s chal l enge t he di st r i ct cour t ' s concl usi on

t hat sect i on 230 of t he CDA shi el ds Backpage f r om l i abi l i t y f or a

cour se of conduct t hat al l egedl y amount s t o par t i ci pat i on i n sex

t r af f i cki ng. We begi n our consi der at i on of t hi s chal l enge wi t h

t he t ext of sect i on 230( c) , whi ch pr ovi des:

( c) Prot ect i on f or "Good Samar i t an" bl ocki ng and
scr eeni ng of of f ensi ve mat er i al

( 1) Tr eat ment of publ i sher or speaker

No pr ovi der or user of an i nt er act i ve comput er
ser vi ce shal l be t r eat ed as t he publ i sher or
speaker of any i nf ormat i on pr ovi ded by another
i nf or mat i on cont ent pr ovi der .

( 2)  Ci vi l  l i abi l i t y

No pr ovi der or user of an i nt er act i ve comput er
ser vi ce shal l be hel d l i abl e on account of —

 
( A) any act i on vol unt ar i l y t aken i n good f ai t h
t o r estr i ct  access t o or avai l abi l i t y of
mat er i al t hat t he pr ovi der or user consi der s
t o be obscene, l ewd, l asci vi ous, f i l t hy,
excessi vel y vi ol ent , har assi ng, or ot her wi se
obj ect i onabl e, whet her or not such mat er i al i s
const i t ut i onal l y pr ot ected; or

( B) any act i on t aken t o enabl e or make
avai l abl e t o i nf or mat i on cont ent pr ovi der s or
ot her s t he techni cal means t o rest r i ct access
t o mat er i al descr i bed i n [ subpar agr aph ( A) ] .

47 U. S. C. § 230( c) . Congr ess enact ed t hi s stat ut e par t i al l y i n

r esponse t o cour t cases t hat hel d i nt er net publ i sher s l i abl e f or

def amatory st atement s post ed by thi r d par t i es on message boar ds

mai nt ai ned by t he publ i sher s. See, e. g. , St r at t on Oakmont , I nc.
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v. Pr odi gy Ser vs. Co. , 1995 WL 323710, at *1, *5 (N. Y. Sup. Ct .

May 24, 1995) ( expl ai ni ng t hat Pr odi gy was l i abl e because, unl i ke

some ot her websi t e oper at or s, i t had t aken st eps t o screen or edi t

cont ent post ed on i t s message boar d) . Sect i on 230( c) l i mi t s t hi s

sor t of  l i abi l i t y i n t wo ways. Pr i nci pal l y,  i t  shi el ds websi t e

oper at or s f r om bei ng " t r eat ed as t he publ i sher or speaker " of

mat er i al post ed by user s of t he si t e, 47 U. S. C. § 230( c) ( 1) , whi ch

means t hat " l awsui t s seeki ng t o hol d a ser vi ce pr ovi der l i abl e f or

i t s exer ci se of a publ i sher ' s tr adi t i onal edi t or i al f uncti ons —

such as deci di ng whet her t o publ i sh, wi t hdr aw, post pone or al t er

cont ent — ar e bar r ed, " Zer an v. Am. Onl i ne, I nc. , 129 F. 3d 327,

330 ( 4t h Ci r . 1997) . Rel at edl y, i t al l ows websi t e oper at or s t o

engage i n bl ocki ng and scr eeni ng of t hi r d- par t y cont ent , f r ee f r om

l i abi l i t y f or such good- f ai t h ef f or t s. See 47 U. S. C.

§ 230( c)( 2) ( A) .

 Ther e has been near - uni ver sal agr eement t hat sect i on 230

shoul d not be const r ued gr udgi ngl y. See, e. g. , Doe v. MySpace,

I nc. , 528 F. 3d 413, 418 ( 5t h Ci r . 2008) ; Uni ver sal Commc' n Sys. ,

I nc. v. Lycos, I nc. , 478 F. 3d 413, 419 ( 1st Ci r . 2007) ; Al mei da v.

Amazon. com, I nc. , 456 F. 3d 1316, 1321- 22 ( 11t h Ci r . 2006) ; Caraf ano

v. Met r ospl ash. com, I nc. , 339 F. 3d 1119, 1123 ( 9t h Ci r . 2003) .

 Thi s pref erence f or broad const r uct i on r ecogni zes t hat websi t es

t hat di spl ay t hi r d- par t y cont ent may have an i nf i ni t e number of

user s generat i ng an enormous amount of potent i al l y harmf ul
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cont ent , and hol di ng websi t e oper at or s l i abl e f or t hat cont ent

"woul d have an obvi ous chi l l i ng ef f ect " i n l i ght of t he di f f i cul t y

of scr eeni ng post s f or pot ent i al i ssues. Zer an, 129 F. 3d at 331.

 The obver se of t hi s proposi t i on i s equal l y sal i ent : Congr ess sought

t o encour age websi t es t o make ef f or t s t o scr een cont ent wi t hout

f ear of l i abi l i t y. See 47 U. S. C. § 230( b) ( 3) - ( 4) ; Zer an, 129 F. 3d

at 331; see al so Lycos, 478 F. 3d at 418- 19. Such a hands- of f

appr oach i s f ul l y consi st ent wi t h Congr ess' s avowed desi r e t o

per mi t t he cont i nued devel opment of t he i nt er net wi t h mi ni mal

r egul at or y i nt er f er ence. See 47 U. S. C. § 230( a) ( 4) , ( b) ( 2) .

I n hol di ng Backpage har ml ess her e, t he di st r i ct cour t

f ound sect i on 230( c) ( 1) cont r ol l i ng. See Backpage. com, 104 F.

Supp. 3d at 154- 56. Sect i on 230( c) ( 1) can be br oken down i nt o

t hr ee component par t s. I t shi el ds conduct i f t he def endant ( 1)

"i s a ' pr ovi der or user of an i nt er act i ve comput er ser vi ce' ; ( 2)

t he cl ai m i s based on ' i nf or mat i on pr ovi ded by anot her i nf or mat i on

cont ent pr ovi der ' ; and ( 3) t he cl ai m woul d t r eat [ t he def endant ]

' as t he publ i sher or speaker ' of t hat i nf or mat i on. " Lycos, 478

F. 3d at 418 ( quot i ng 47 U. S. C. § 230( c) ( 1) ) . The appel l ant s do

not al l ege t hat Backpage f ai l s t o sat i sf y ei t her of t he f i r st t wo

el ement s. 4  I nst ead, t hey conf i ne t hemsel ves t o t he ar gument t hat

4 Cert ai n ami ci advance an ar gument f orsworn by t he appel l ant s
i n t he di st r i ct cour t : t hat Backpage' s act i vi t i es amount t o
creat i ng t he cont ent of t he adver t i sement s. I t i s, however , cl ear
beyond hope of cont r adi ct i on t hat ami ci cannot " i nt er j ect i nt o a
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t hei r asser t ed causes of act i on do not t r eat Backpage as t he

publ i sher or speaker of t he cont ent s of t he adver t i sement s t hr ough

whi ch t hey wer e t r af f i cked. I t i s t o t hi s ar gument t hat we now

t ur n.

 The broad const r uct i on accorded t o sect i on 230 as a whol e

has r esul t ed i n a capaci ous concept i on of what i t means t o t r eat

a websi t e oper at or as t he publ i sher or speaker of i nf or mat i on

pr ovi ded by a t hi r d par t y. Cour t s have r ecogni zed t hat "many

causes of act i on mi ght be pr emi sed on t he publ i cat i on or speaki ng

of what one mi ght cal l ' i nf or mat i on cont ent . ' " Bar nes v. Yahoo! ,

I nc. , 570 F. 3d 1096, 1101 ( 9t h Ci r . 2009) . The ul t i mat e quest i on,

t hough, does not depend on t he f or m of t he asser t ed cause of

act i on; r at her , i t depends on whet her t he cause of act i on

necessar i l y r equi r es t hat t he def endant be t r eat ed as t he publ i sher

or speaker of cont ent pr ovi ded by anot her . See i d. at 1101- 02.

 Thus, cour t s have i nvoked t he prophyl axi s of sect i on 230(c) ( 1) i n

connect i on wi t h a wi de var i et y of causes of act i on, i ncl udi ng

housi ng di scr i mi nat i on, see Chi . Lawyer s' Comm. f or Ci vi l Ri ght s

Under Law, I nc. v. Cr ai gsl i st , I nc. , 519 F. 3d 666, 671- 72 ( 7t h

Ci r . 2008) , negl i gence, see Doe, 528 F. 3d at 418; Gr een v. Am.

case i ssues whi ch t he l i t i gant s, what ever t hei r r easons mi ght be,
have chosen t o i gnor e. " Lane v. Fi r st Nat ' l Bank of Bos. , 871
F. 2d 166, 175 ( 1st Ci r . 1989) .
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Onl i ne ( AOL) , 318 F. 3d 465, 470- 71 ( 3d Ci r . 2003) , and secur i t i es

f r aud and cyber st al ki ng, see Lycos, 478 F. 3d at 421- 22.

 The appel l ants have an uphi l l cl i mb: t he TVPRA cl ai ms

t hat t hey asser t appear t o t r eat Backpage as t he publ i sher or

speaker of t he cont ent of t he chal l enged adver t i sement s. Af t er

al l , t he appel l ant s acknowl edge i n t hei r compl ai nt t hat t he

cont ent s of al l of t he r el evant adver t i sement s wer e pr ovi ded ei t her

by thei r t r af f i cker s or by the appel l ant s t hemsel ves ( under or der s

f r om t hei r t r af f i cker s) . Si nce t he appel l ant s wer e t r af f i cked by

means of t hese adver t i sement s, t here woul d be no harm t o t hembut

f or t he cont ent of t he post i ngs.

 The appel l ant s nonet hel ess i nsi st t hat t hei r al l egat i ons

do not t r eat Backpage as a publ i sher or speaker of t hi r d- par t y

cont ent . They r est t hi s hypot hesi s l ar gel y on t he t ext of t he

 TVPRA' s ci vi l r emedy provi si on, whi ch provi des t hat vi ct i ms may

br i ng a ci vi l sui t agai nst a per pet r at or "or whoever knowi ngl y

benef i t s, f i nanci al l y or by r ecei vi ng anyt hi ng of val ue f r om

par t i ci pat i on i n a vent ur e whi ch t hat per son knew or shoul d have

known has engaged i n an act " of sex t r af f i cki ng. 18 U. S. C.

§ 1595( a) ; see i d. § 1591. Char act er i zi ng t hei r al l egat i ons as

descr i bi ng "an af f i r mat i ve cour se of conduct " by Backpage di st i nct

f r om t he exer ci se of t he "t r adi t i onal publ i shi ng or edi t or i al

f unct i ons" pr ot ect ed under t he CDA, t he appel l ant s cont end t hat

t hi s cour se of conduct amount s t o par t i ci pat i on i n sex t r af f i cki ng
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and, t hus, can gr ound l i abi l i t y wi t hout t r eat i ng Backpage as t he

publ i sher or speaker of any of t he under l yi ng cont ent . Thi s

cont ent i on compr i ses more cry t han wool .

We begi n wi t h the appel l ant s' asser t i on that Backpage' s

acti vi t i es do not i nvol ve t r adi t i onal publ i shi ng or edi t or i al

f unct i ons, and ar e ther ef or e out si de t he pr ot ect i ve car apace of

sect i on 230( c) ( 1) . I n suppor t , t he compl ai nt descr i bes choi ces

t hat Backpage has made about t he post i ng st andards f or

adver t i sement s —f or exampl e, r ul es about whi ch t er ms ar e per mi t t ed

or not per mi t t ed i n a post i ng, t he l ack of cont r ol s on t he di spl ay

of phone numbers, t he opt i on t o anonymi ze e- mai l addr esses, t he

st r i ppi ng of met adat a f r om phot ogr aphs upl oaded t o t he websi t e,

t he websi t e' s r eact i on af t er a f or bi dden t er m i s ent er ed i nt o an

advert i sement , and Backpage' s accept ance of anonymous payment s.

 The appel l ant s submi t t hat t hese choi ces are di st i ngui shabl e f r om

publ i sher f unct i ons. We di sagr ee.

As an i ni t i al mat t er , some of t he chal l enged pr act i ces

— most obvi ousl y, t he choi ce of what wor ds or phr ases can be

di spl ayed on t he si t e — ar e t r adi t i onal publ i sher f unct i ons under

any coher ent def i ni t i on of t he t er m. See Zer an, 129 F. 3d at 330

( descr i bi ng deci si ons about "whet her t o publ i sh, wi t hdr aw,

post pone or al t er cont ent " as "t r adi t i onal edi t or i al f unct i ons") .

And af t er car ef ul consi der at i on, we ar e convi nced t hat t he

"publ i sher or speaker " l anguage of sect i on 230( c) ( 1) extends t o
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t he f or mul at i on of pr eci sel y t he sor t of websi t e pol i ci es and

pr act i ces t hat t he appel l ant s assai l .

Precedent ci nches the mat t er . I n Lycos, we consi der ed

t he ar gument t hat t he pr ophyl axi s of sect i on 230( c) di d not

encompass " deci si ons r egar di ng t he ' const r uct and oper at i on' " of

a def endant ' s websi t es. 478 F. 3d at 422. Ther e, t he pl ai nt i f f s

al l eged t hat Lycos per mi t t ed user s t o r egi st er under mul t i pl e

scr een names and pr ovi ded l i nks t o "obj ect i ve f i nanci al

i nf or mat i on" f r om a f i nance- r el at ed message boar d, t hus enabl i ng

" i ndi vi dual s t o spr ead mi si nf or mat i on mor e credi bl y. " I d. at 420.

We not ed t hat , at bot t om, t he pl ai nt i f f s wer e "ul t i mat el y al l egi ng

t hat t he const r uct and oper at i on of Lycos' s web si t es cont r i but ed

t o t he pr ol i f er at i on of mi si nf or mat i on" and hel d t hat as l ong as

" t he cause of act i on i s one t hat woul d t r eat t he ser vi ce pr ovi der

as t he publ i sher of a par t i cul ar post i ng, i mmuni t y appl i es not

onl y f or t he ser vi ce pr ovi der ' s deci si ons wi t h r espect t o t hat

post i ng, but al so f or i t s i nher ent deci si ons about how t o t r eat

post i ngs gener al l y. " I d. at 422. I n shor t , "Lycos' s deci si on not

t o reduce mi si nf or mat i on by changi ng i t s web si t e pol i ci es was as

much an edi t or i al deci si on wi t h r espect t o t hat mi si nf or mat i on as

a deci si on not t o del et e a par t i cul ar post i ng. " I d.

 The case at hand f i t s comf or t abl y wi t hi n t hi s const r uct .

Wi t hout except i on, t he appel l ant s' wel l - pl eaded cl ai ms addr ess t he

st r uct ur e and oper at i on of t he Backpage websi t e, t hat i s,
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Backpage' s deci si ons about how t o t r eat post i ngs. Those cl ai ms

chal l enge f eat ur es t hat ar e par t and par cel of t he over al l desi gn

and operat i on of t he websi t e ( such as t he l ack of phone number

ver i f i cat i on, t he r ul es about whet her a per son may post af t er

at t empt i ng t o ent er a f or bi dden t er m, and t he pr ocedur e f or

upl oadi ng phot ogr aphs) . Feat ur es such as t hese, whi ch r ef l ect

choi ces about what cont ent can appear on t he websi t e and i n what

f or m, ar e edi t or i al choi ces t hat f al l wi t hi n t he pur vi ew of

t r adi t i onal publ i sher f uncti ons. 5 

At or al ar gument i n t hi s cour t , t he appel l ant s pl aced

par t i cul ar emphasi s on Backpage' s pr ovi si on of e- mai l

anonymi zat i on, f or war di ng, aut o- r epl y, and st or age ser vi ces t o

post er s. I n t he l ast anal ysi s, however , t he deci si on t o pr ovi de

such servi ces and t he par al l el deci si on not t o i mpose t he same

condi t i ons on messagi ng servi ces as ar e appl i ed t o "Escor t s"

sect i on post i ngs ar e no l ess publ i sher choi ces, ent i t l ed t o t he

pr ot ect i ons of sect i on 230( c) ( 1) .

We add, mor eover , t hat appl yi ng sect i on 230( c) ( 1) t o

shi el d Backpage f r om l i abi l i t y her e i s congr uent wi t h t he case l aw

el sewher e. Rel yi ng on t hat pr ovi si on, cour t s have r ej ect ed cl ai ms

5  The appel l ant s ar gue t hat a concur r i ng opi ni on i n J . S. v.
Vi l l age Voi ce Medi a Hol di ngs, L. L. C. , 359 P. 3d 714, 718- 24 ( Wash.
2015) ( en banc) ( Wi ggi ns, J . , concur r i ng) , poi nt s t o a di f f er ent
concl usi on. But our reasoni ng i n Lycos — whi ch t he J . S.
concur r ence f ai l ed t o addr ess — def eat s t hi s ar gument .
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t hat at t empt t o hol d websi t e oper at or s l i abl e f or f ai l i ng t o

pr ovi de suf f i ci ent pr ot ect i ons t o user s f r om har mf ul cont ent

cr eat ed by ot her s. For i nst ance, wher e a mi nor cl ai med t o have

been sexual l y assaul t ed by someone she met t hr ough t he def endant ' s

websi t e and her sui t al l eged t hat t he websi t e oper at or " f ai l [ ed]

t o i mpl ement basi c saf et y measur es t o pr ot ect mi nor s, " t he Fi f t h

Ci r cui t r ej ect ed t he sui t on t he basi s t hat t he cl ai ms wer e "mer el y

anot her way of cl ai mi ng t hat [ t he websi t e oper at or ] was l i abl e f or

publ i shi ng t he communi cat i ons and t hey speak t o [ t he websi t e

oper at or ' s] r ol e as a publ i sher of onl i ne t hi r d- par t y- gener at ed

cont ent . " Doe, 528 F. 3d at 419- 20. Al t hough t he appel l ant s t r y

t o di st i ngui sh Doe by cl ai mi ng Backpage' s deci si ons about what

measures t o i mpl ement del i ber at el y at t empt t o make sex t r af f i cki ng

easi er , t hi s i s a di st i nct i on wi t hout a di f f er ence. What ever

Backpage' s mot i vat i ons, t hose mot i vat i ons do not al t er t he f act

t hat t he compl ai nt pr emi ses l i abi l i t y on t he deci si ons t hat

Backpage i s maki ng as a publ i sher wi t h r espect t o thi r d- par t y

cont ent .

Nor does t he text of t he TVPRA' s ci vi l r emedy pr ovi si on

change t hi s resul t . Though a websi t e concei vabl y mi ght di spl ay a

degr ee of i nvol vement suf f i ci ent t o r ender i t s oper at or bot h a

publ i sher and a par t i ci pant i n a sex t r af f i cki ng vent ur e ( say,

t hat t he websi t e operator hel ped t o pr ocur e t he underaged yout hs

who were bei ng t r af f i cked) , t he f act s pl eaded i n t he second amended
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compl ai nt do not appear t o achi eve t hi s dual i t y. But even i f we

assume, f or argument ' s sake, t hat Backpage' s conduct amount s t o

"par t i ci pat i on i n a [ sex tr af f i cki ng] vent ur e" — a phr ase t hat no

publ i shed opi ni on has yet i nt er pr et ed —t he TVPRA cl ai ms as pl eaded

pr emi se t hat par t i ci pat i on on Backpage' s act i ons as a publ i sher or

speaker of t hi r d- par t y cont ent . The st r i ct ur es of sect i on 230( c)

f or ecl ose such sui t s. 6 

Cont r ar y to t he appel l ant s' i mpor t uni ngs, t he deci si on

i n Barnes does not demand a di f f erent out come. There, t he Ni nt h

Ci r cui t concl uded t hat a pr omi ssor y est oppel cl ai mbased on a Yahoo

execut i ve' s st atement s t hat t he company woul d r emove expl i ci t

photogr aphs t hat had been post ed onl i ne wi t hout t he consent of t he

per son depi ct ed was not bar r ed by sect i on 230( c) ( 1) . See Bar nes,

570 F. 3d at 1098- 99, 1109. Wi t hal , t hi s pr omi ssory est oppel cl ai m

di d not at t empt t o t r eat Yahoo as t he publ i sher or speaker of t he

phot ogr aph' s cont ent but , i nst ead, t he cl ai m sought t o hol d Yahoo

l i abl e f or i t s "mani f est i nt ent i on t o be l egal l y obl i gat ed t o do

somet hi ng" ( t hat i s, t o del et e t he phot ogr aphs) . I d. at 1107. No

comparabl e pr omi se has been al l eged here.

6  To be sur e, t he compl ai nt cont ai ns a f ew al l egat i ons t hat do
not i nvol ve t he publ i cat i on of t hi r d- par t y cont ent . Yet t hose
al l egat i ons, t r eat ed i n det ai l  i n Par t I I ( B) i nf r a,  r el y on
sent ent i ous r het or i c r at her t han wel l - pl eaded f act s. Thus, t hey
cannot suf f i ce t o al t er our concl usi on her e.
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 That ends t hi s aspect of t he mat t er . We hol d t hat cl ai ms

t hat a websi t e f aci l i t at es i l l egal conduct t hr ough i t s post i ng

r ul es necessar i l y t r eat t he websi t e as a publ i sher or speaker of

cont ent pr ovi ded by thi r d par t i es and, t hus, ar e pr ecl uded by

sect i on 230( c) ( 1) . Thi s hol di ng i s consi st ent wi t h, and r eaf f i r ms,

t he pr i nci pl e t hat a websi t e oper at or ' s deci si ons i n st r uct ur i ng

i t s websi t e and post i ng r equi r ement s ar e publ i sher f unct i ons

ent i t l ed t o sect i on 230( c) ( 1) pr ot ect i on.

I n t hi s case, t hi r d- par t y cont ent i s l i ke Banquo' s

ghost : i t appear s as an essent i al component of each and al l of t he

appel l ant s' TVPRA cl ai ms. Because t he appel l ant s' cl ai ms under

t he TVPRA necessar i l y t r eat Backpage as t he publ i sher or speaker

of cont ent suppl i ed by t hi r d par t i es, t he di st r i ct cour t di d not

er r i n di smi ssi ng t hose cl ai ms. 7 

I n an ef f or t t o shi f t t he t r aj ector y of t he debat e, t he

appel l ant s tr y a pai r of end r uns. Fi r st , t he appel l ant s cal l our

at t ent i on t o sect i on 230( c) ( 2) , whi ch pr ovi des t hat deci si ons made

by websi t e oper at or s t o bl ock or r emove cont ent ar e pr ot ect ed f r om

l i abi l i t y as l ong as t hey ar e made i n good f ai t h. Bui l di ng on

7  Al t hough t he par t i es do not separ at el y par se the t ext of t he
MATA, t hose cl ai ms f ai l f or essent i al l y t he same r easons: t hey
t r eat Backpage as t he publ i sher or speaker of cont ent pr ovi ded by
t hi r d par t i es. As a r esul t , t he MATA —at l east i n t hi s appl i cat i on
— i s necessar i l y i nconsi st ent wi t h t he pr ot ect i ons pr ovi ded by
sect i on 230( c) ( 1) and, t her ef or e, pr eempt ed. See 47 U. S. C.
§ 230( e) ( 3) .
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t hi s f oundat i on, t he appel l ant s asser t t hat t he di st r i ct cour t

r el i ed on Backpage' s descr i pt i ons of i t s ef f or t s t o bl ock and

scr een t he post i ngs i n t he "Escor t s" sect i on of i t s websi t e, and

t hat t hose descr i pt i ons amount t o an i mpl i ci t i nvocat i on of sect i on

230( c) ( 2) . So, t he appel l ant s say, t he di st r i ct cour t shoul d have

al l owed di scover y i nt o Backpage' s good f ai t h ( or l ack of i t ) i n

bl ocki ng and screeni ng cont ent . The di st r i ct cour t ' s r ef usal t o

al l ow t hemt o pur sue t hi s cour se, t hey char ge, evi scer at es sect i on

230( c) ( 2) and r ender s i t super f l uous.

 The appel l ant s st ar t f r om a f aul t y premi se: we do not

r ead t he di st r i ct cour t ' s opi ni on as r el yi ng on Backpage' s

asser t i ons about i t s behavi or . That Backpage sought t o r espond t o

al l egat i ons of mi sconduct by ( among ot her t hi ngs) t out i ng i t s

ef f or t s t o combat sex t r af f i cki ng does not , wi t hout mor e, i nvoke

sect i on 230( c) ( 2) as a def ense.

 The appel l ant s' suggest i on of super f l ui t y i s l i kewi se

mi spl aced. Cour t s r out i nel y have r ecogni zed t hat sect i on

230( c) ( 2) pr ovi des a set of i ndependent pr ot ect i ons f or websi t es,

see, e. g. , Bar nes, 570 F. 3d at 1105; Chi . Lawyer s' Comm. , 519 F. 3d

at 670- 71; Bat zel v. Smi t h, 333 F. 3d 1018, 1030 n. 14 ( 9t h Ci r .

2003) , and not hi ng about t he di st r i ct cour t ' s anal ysi s i s at odds

wi t h t hat concl usi on.

Next , t he appel l ant s suggest t hat t hei r TVPRA cl ai ms are

saved by t he oper at i on of sect i on 230( e) ( 1) . That pr ovi si on
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decl ar es t hat sect i on 230 shoul d not "be const r ued t o i mpai r t he

enf or cement of . . . any . . . Feder al cr i mi nal st at ut e. " The

appel l ant s posi t t hat t he TVPRA' s ci vi l sui t pr ovi si on i s par t of

t he "enf or cement " of a f eder al cr i mi nal st at ut e under t he pl ai n

meani ng of t hat t er m and, t hus, out si de t he pr ot ect i ons af f or ded

by sect i on 230( c) ( 1) . Thi s ar gument , t hough cr eat i ve, does not

wi t hst and scrut i ny.

We st ar t wi t h the uncont r over si al pr emi se t hat , wher e

f easi bl e, "a st at ut e shoul d be const r ued i n a way that conf or ms t o

t he pl ai n meani ng of i t s t ext . " I n r e J ar vi s, 53 F. 3d 416, 419

( 1st Ci r . 1995) . The pl ai n- l anguage r eadi ng of sect i on 230( e) ( 1) ' s

r ef er ence t o "t he enf or cement of . . . any . . . Feder al cr i mi nal

st at ut e" di ct at es a meani ng opposi t e t o that ascr i bed by the

appel l ant s: such a r eadi ng excl udes ci vi l sui t s. See Backpage. com,

104 F. Supp. 3d at 159 ( poi nt i ng out t hat " t he common def i ni t i on

of t he t er m ' cri mi nal , '  as wel l as i t s use i n t he cont ext of

Sect i on 230( e) ( 1) , speci f i cal l y excl udes and i s di st i ngui shed f r om

ci vi l cl ai ms" ( quot i ng Doe v. Bat es, No. 5: 05- CV- 91- DF- CMC, 2006

WL 3813758, at *21 ( E. D. Tex. Dec. 27, 2006) ) ) . Ot her t r adi t i onal

t ool s of st at ut or y const r uct i on r ei nf or ce t hi s concl usi on.

Al t hough t i t l es or capt i ons may not be used t o cont r adi ct a

st at ut e' s t ext , t hey can be usef ul t o r esol ve t ext ual ambi gui t i es.

See Bhd. of R. R. Trai nmen v. Bal t . & Ohi o R. R. Co. , 331 U. S. 519,

528- 29 ( 1947) ; Berni ger v. Meadow Gr een- Wi l dcat Corp. , 945 F. 2d 4,
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9 ( 1st Ci r . 1991) . Her e, t he subsect i on' s t i t l e, "[ n] o ef f ect on

cri mi nal l aw, " qui t e cl ear l y i ndi cat es t hat t he pr ovi si on i s

l i mi t ed t o cri mi nal pr osecut i ons.

I t i s equal l y t el l i ng t hat wher e Congr ess want ed t o

i ncl ude bot h ci vi l and cr i mi nal r emedi es i n CDA pr ovi si ons, i t di d

so t hr ough br oader l anguage. For i nst ance, sect i on 230( e) ( 4)

st at es t hat t he pr ot ect i ons of sect i on 230 shoul d not "be const r ued

t o l i mi t t he appl i cat i on of t he El ect r oni c Communi cat i ons Pri vacy

Act of 1986, " a st at ut e t hat cont ai ns bot h cr i mi nal penal t i es and

ci vi l r emedi es. See 18 U. S. C. §§ 2511, 2520. Pr eservi ng t he

"appl i cat i on" of t hi s Act cont r ast s wi t h Congr ess' s si gni f i cant l y

nar r ower wor d choi ce i n saf eguar di ng t he "enf or cement " of f eder al

cr i mi nal st at ut es. The nor mal pr esumpt i on i s t hat t he empl oyment

of di f f er ent wor ds wi t hi n t he same stat ut or y scheme i s del i ber at e,

so t he t er ms or di nar i l y shoul d be gi ven di f f er i ng meani ngs. See

Sosa v. Al var ez- Machai n, 542 U. S. 692, 711 n. 9 ( 2004) .

 Thi s hol di ng i s ent i r el y i n keepi ng wi t h t he pol i ci es

ani mat i ng sect i on 230( e) ( 1) . Congr ess made pel l uci d t hat i t sought

" t o ensur e vi gor ous enf or cement of Feder al cr i mi nal l aws t o det er

and puni sh" i l l i ci t acti vi t i es onl i ne, 47 U. S. C. § 230( b) ( 5) ; and

t hi s pol i cy coexi st s comf or t abl y wi t h Congr ess' s choi ce "not t o

det er har mf ul onl i ne speech t hr ough t he . . . r out e of i mposi ng

t or t l i abi l i t y on compani es t hat ser ve as i nt er medi ar i es f or ot her

par t i es' pot ent i al l y i nj ur i ous messages, " Lycos, 478 F. 3d at 418
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( omi ssi on i n or i gi nal ) ( quot i ng Zer an, 129 F. 3d at 330- 31) . Seen

i n t hi s l i ght , t he di st i nct i ons bet ween ci vi l and cri mi nal act i ons

— i ncl udi ng t he di spar i t i es i n t he st andar d of pr oof and t he

avai l abi l i t y of  pr osecut or i al  di scr et i on — r ef l ect a l egi sl at i ve

 j udgment t hat i t i s best t o avoi d t he potent i al chi l l i ng ef f ect s

t hat pr i vat e ci vi l act i ons mi ght have on i nt er net f r ee speech.

 To say more about t hese at t empted end r uns woul d be

poi nt l ess. They ar e f ut i l e, and do not cast t he sl i ght est doubt

on our concl usi on t hat t he di st r i ct cour t appr opr i at el y di smi ssed

t he appel l ant s' sex t r af f i cki ng cl ai ms as bar r ed by sect i on

230( c)( 1) .

B. Chapter 93A Claims. 

We t ur n next t o t he appel l ant s' st at e- l aw unf ai r t r ade

pr act i ces cl ai ms. A Massachuset t s st at ut e, f ami l i ar l y known as

Chapt er 93A, creat es a pr i vat e r i ght of act i on i n f avor of any

i ndi vi dual "who has been i nj ur ed by anot her per son' s use or

empl oyment " of unf ai r or decept i ve busi ness pr act i ces. See Mass.

Gen. Laws ch. 93A, § 9( 1) . The appel l ant s' Chapt er 93A cl ai ms ( as

f r amed on appeal ) t arget mi sr epr esent at i ons al l egedl y made by

Backpage t o l aw enf or cement and t he NCMEC r egardi ng Backpage' s

ef f or t s at sel f - r egul at i on. The di st r i ct cour t j et t i soned t hese

cl ai ms, concl udi ng t hat t he causal chai n al l eged by t he appel l ant s

was " t oo specul at i ve t o f al l as a mat t er of l aw wi t hi n t he penumbr a
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of r easonabl [ e] f or eseeabi l i t y. " Backpage. com, 104 F. Supp. 3d at

162.

As t hi s r ul i ng hi nges on t he pl ausi bi l i t y of t he

appel l ant s' al l egat i ons of causat i on, we f i r st r ehear se t he

pl ausi bi l i t y standar d. I t  i s ,  of  cour se, apodi ct i c t hat a

pl ai nt i f f must suppl y "a shor t and pl ai n st at ement of t he cl ai m

showi ng t hat [ she] i s ent i t l ed t o r el i ef . " Fed. R. Ci v. P.

8( a) ( 2) . Al t hough t hi s requi r ement does not cal l f or t he pl eadi ng

of exqui si t e f act ual det ai l , t he compl ai nt must al l ege "enough

f act s to stat e a cl ai m t o r el i ef  t hat i s  pl ausi bl e on i t s f ace. "

Bel l At l . Cor p. v. Twombl y, 550 U. S. 544, 570 ( 2007) .

Eval uat i ng t he pl ausi bi l i t y of a compl ai nt i s a t wo- st ep

pr ocess. Fi r st , "t he cour t must separ at e t he compl ai nt ' s f act ual

al l egat i ons ( whi ch must be accept ed as t r ue) f r om i t s concl usor y

l egal al l egat i ons ( whi ch need not be credi t ed) . " Mor al es- Cr uz v.

Uni v. of P. R. , 676 F. 3d 220, 224 ( 1st Ci r . 2012) . Second, t he

cour t must det er mi ne whet her t he remai ni ng f acts al l ow i t " t o dr aw

t he r easonabl e i nf er ence t hat t he def endant i s l i abl e f or t he

mi sconduct al l eged. " I d. ( quot i ng Ashcrof t v. I qbal , 556 U. S.

662, 678 ( 2009) ) . I n car r yi ng out t hi s eval uat i on, t he cour t must

vi ew t he cl ai m as a whol e, i nst ead of demandi ng "a one- t o- one

r el at i onshi p bet ween any si ngl e al l egat i on and a necessar y el ement

of t he cause of act i on. " Rodr í guez- Reyes v. Mol i na- Rodr í guez, 711

F. 3d 49, 55 ( 1st Ci r . 2013) .
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Wi t h t hi s s t andar d i n mi nd, we pr oceed t o the appel l ant s'

assi gnment of er r or . To pr evai l on a Chapt er 93A cl ai m of t hi s

sor t , t he "pl ai nt i f f  must pr ove causat i on —t hat i s, t he pl ai nt i f f

i s r equi r ed t o pr ove t hat t he def endant ' s unf ai r or decept i ve act

caused an adver se consequence or l oss. " Rhodes v. AI G Domest i c

Cl ai ms, I nc. , 961 N. E. 2d 1067, 1076 ( Mass. 2012) . Thi s r equi r ement

ent ai l s showi ng both "a causal connect i on between t he decept i on

and t he l oss and t hat t he l oss was f or eseeabl e as a r esul t of t he

decept i on. " Smi t h v. J enki ns, 732 F. 3d 51, 71 ( 1st Ci r . 2013)

( quot i ng Casavant v. Nor wegi an Cr ui se Li ne Lt d. , 952 N. E. 2d 908,

912 ( Mass. 2011) ) . I n ot her wor ds, t he pl ai nt i f f must l ay t he

gr oundwor k f or f i ndi ngs of bot h act ual and pr oxi mat e causat i on.

I f an exami nat i on of t he cl ai m l eads t o t he concl usi on t hat i t

f ai l s pl ausi bl y t o al l ege a causal chai n suf f i ci ent t o gr ound an

ent i t l ement t o r el i ef , t hat cl ai mi s suscept i bl e t o di smi ssal under

Rul e 12( b) ( 6) . See A. G. ex r el . Maddox v. El sevi er , I nc. , 732

F. 3d 77, 82 & n. 2 ( 1st Ci r . 2013) .

Here, t he second amended compl ai nt at t empt s t o f orge the

causal chai n as f ol l ows: Backpage made a ser i es of di si ngenuous

r epr esent at i ons t o l aw enf orcement of f i cers and t he NCMEC

r egar di ng i t s supposed commi t ment t o combat i ng sex t r af f i cki ng,

i ncl udi ng r epr esent at i ons about t echni cal changes t o i t s websi t e

and i t s ef f or t s t o scr een and moni t or post i ngs; Backpage nei t her

kept t hese commi t ment s nor made t he t echni cal changes t hat had
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been di scussed; i nst ead, Backpage engaged i n a ser i es of pr et extual

act i ons t o gener at e t he appear ance of combat i ng sex t r af f i cki ng

( t hough i t knew t hat t hese act i ons woul d not act ual l y el i mi nat e

sex  t r af f i cki ng  f rom the  websi te) ;  thi s  amal gam of

mi sr epr esent at i ons and decept i ve pr act i ces " mi ni mi zed and del ayed"

any real scr ut i ny of what Backpage was act ual l y doi ng, t hus

al l owi ng Backpage t o gai n a domi nant market shar e i n t he onl i ne

adver t i si ng of sex t r af f i cki ng; and t hi s sequence of event s har med

t he appel l ant s by i ncreasi ng t hei r r i sk of bei ng t r af f i cked.

 Thi s causal chai n i s shot t hrough wi t h conj ect ure: i t

pyrami ds specul at i ve i nf er ence upon specul at i ve i nf er ence. Thi s

r ampant guesswor k extends t o t he ef f ect of t he al l eged

mi sr epr esent at i ons on an i ndet er mi nat e number of t hi r d par t i es,

t he r eal i mpact of Backpage' s behavi or on t he over al l mar ket pl ace

f or sex t r af f i cki ng, and t he odds t hat t he appel l ant s woul d not

have been vi ct i mi zed had Backpage been more f ort hr i ght .

When al l i s sai d and done, i t i s appar ent t hat t he

at t enuat ed causal chai n pr oposed by the appel l ant s i s f or ged

ent i r el y out of sur mi se. Put anot her way, t he causat i on el ement

i s backed onl y by "t he t ype of concl usory st at ement [ s] t hat need

not be cr edi t ed at t he Rul e 12( b) ( 6) st age. " Maddox, 732 F. 3d at

80. Char ges hi nt i ng at Machi avel l i an mani pul at i on ( such as t he

charge t hat Backpage' s "communi cat i ons wi t h NCMEC were si mpl y an

ef f or t t o creat e a di ver si on as Backpage. comsol i di f i ed i t s mar ket
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posi t i on" or t he char ge that Backpage' s post i ng r evi ew pr ogr am

"appear s t o be mer el y super f i ci al " ) cannot serve as sur r ogat es f or

wel l - pl eaded f act s.

 To be sure, t he compl ai nt does pl ead a f ew har d f act s.

For exampl e, i t i ndi cat es t hat some meet i ngs occur r ed i nvol vi ng

Backpage and t he NCMEC. I t al so i ndi cat es t hat Backpage made some

ef f ort s ( al bei t not t he ones t hat t he NCMEC r ecommended) t o addr ess

sex t r af f i cki ng. But beyond t hese scant y asser t i ons, t he compl ai nt

does not of f er f act ual suppor t f or i t s at t enuat ed causal anal ysi s.

I n an ef f or t t o pl ug t hi s gapi ng hol e, t he appel l ant s

ar gue that i n a Chapt er 93A case the pl ausi bi l i t y of causat i on

shoul d be t est ed at t he pl eadi ng st age not by l ooki ng at f act s

but , r ather , by empl oyi ng "common economi c sense. " Bos. Cab

Di spat ch, I nc. v. Uber Techs. , I nc. , No. 13- 10769, 2015 WL 314131,

at *4 ( D. Mass. J an. 26, 2015) ; accor d Kat i n v. Nat ' l Real Est at e

I nf o. Ser vs. , I nc. , No. 07- 10882, 2009 WL 929554, at *7, *10 ( D.

Mass. Mar . 31, 2009) . Yet , f act s ar e t he l i nchpi n of pl ausi bi l i t y;

and t he cases t hat t he appel l ant s ci t e ar e i napposi t e. Those cases

i nvol ve compet i t or s sui ng each ot her pur suant t o sect i on 11 of

Chapt er 93A. Thi s di st i nct i on i s si gni f i cant because al t hough

causat i on i n sect i on 11 cases bet ween compet i t or s t ur ns on t he

deci si ons of t hi r d par t i es ( cust omer s) , t he causal chai n bet ween

t he unf ai r act and t he har m t o t he pl ai nt i f f i s much shor t er and
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mor e di r ect t han t he chai n t hat t he appel l ant s so l abor i ousl y

at t empt t o const r uct .

 The shor t of i t i s t hat t he per t i nent al l egat i ons i n t he

second amended compl ai nt are i nsuf f i ci ent " t o r emove the

possi bi l i t y of r el i ef f r omt he r eal mof mer e conj ect ur e. " Tambone,

597 F. 3d at 442. I t f ol l ows i nexor abl y t hat t he di st r i ct cour t

di d not er r i n di smi ssi ng t he appel l ant s' Chapt er 93A cl ai ms. 8 

C. Intellectual Property Claims. 

 Thi s br i ngs us t o t he appel l ant s' i nt el l ect ual proper t y

cl ai ms. Sect i on 230 pr ovi des that " [ n] ot hi ng i n t hi s sect i on shal l

be const r ued t o l i mi t or expand any l aw per t ai ni ng t o i nt el l ect ual

pr oper t y. " 47 U. S. C. § 230( e) ( 2) . We assume, wi t hout deci di ng,

t hat t he appel l ant s' r emai ni ng cl ai ms come wi t hi n t he compass of

t hi s except i on. 9 

8  For t he sake of compl eteness, we note that t he cour t bel ow
hel d, i n t he al t er nat i ve, t hat t he appel l ant s' Chapt er 93A cl ai ms
were barr ed by sect i on 230( c) ( 1) . See Backpage. com, 104 F. Supp.
3d at 162- 63. We expr ess no opi ni on on t hi s al t er nat i ve hol di ng.

9  The appl i cat i on of t he exempt i on t o the appel l ant s' st at e
l aw cl ai ms f or t he unaut hor i zed use of pi ct ur es i s not f r ee f r om
doubt . At l east one cour t of appeal s has suggest ed t hat st at e l aw
i nt el l ect ual pr oper t y cl ai ms are not cover ed by thi s exempt i on.
See Per f ect 10, I nc. v. CCBi l l LLC, 488 F. 3d 1102, 1118- 19, 1119
n. 5 ( 9t h Ci r . 2007) ; but cf . Lycos, 478 F. 3d at 422- 23, 423 n. 7
( appl yi ng sect i on 230( e) ( 2) t o a cl ai m under st at e t r ademar k l aw,
al bei t wi t hout det ai l ed anal ysi s) . To make a muddl ed mat t er even
mur ki er , Backpage ar gues t hat t he unaut hor i zed use of pi ct ur es
cl ai ms do not i nvol ve i nt el l ectual pr oper t y but , r at her , st emf r om
pr i vacy r i ght s pr ot ect ed by t or t l aw. We need not r each ei t her of
t hese i ssues.
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1. Unauthorized Use of Pictures of a Person.  Al l  of

t he appel l ant s brought cl ai ms under st at e l aws ( Massachuset t s

and/ or Rhode I sl and) guar di ng agai nst t he unaut hor i zed use of a

per son' s pi ct ur e. See Mass. Gen. Laws ch. 214, § 3A; R. I . Gen.

Laws § 9- 1- 28. These near l y i dent i cal st at ut es, r epr i nt ed i n

r el evant par t i n t he mar gi n, 10  conf er pr i vat e r i ght s of act i on upon

i ndi vi dual s whose i mages ar e used f or commerci al pur poses wi t hout

t hei r consent . The appel l ant s i nsi st t hat Backpage, by gar ner i ng

adver t i s i ng r evenues f r om t hei r  t r af f i cker s,  pr of i t ed f r om t he

unaut hor i zed use of t hei r phot ogr aphs. Thi s f usi l l ade i s wi de of

10  Mass. Gen. Laws ch. 214, § 3A pr ovi des i n r el evant par t
t hat :

Any per son whose name, por t r ai t or pi ct ur e i s used wi t hi n
t he commonweal t h f or adver t i si ng pur poses or f or t he
pur poses of t r ade wi t hout hi s wr i t t en consent may br i ng
a ci vi l act i on . . . agai nst t he per son so usi ng hi s
name, por t r ai t or pi ct ur e, t o pr event and r est r ai n t he
use t hereof ; and may r ecover damages f or any i nj ur i es
sust ai ned by reason of such use.

R. I . Gen. Laws § 9- 1- 28( a) pr ovi des, as per t i nent her e, t hat :

Any per son whose name, por t r ai t , or pi ct ur e i s used
wi t hi n t he st at e f or commer ci al pur poses wi t hout hi s or
her wr i t t en consent may br i ng an act i on . . . agai nst
t he per son so usi ng hi s or her name, por t r ai t , or pi ct ur e
t o pr event and rest r ai n t he use t her eof , and may recover
damages f or any i nj ur i es sust ai ned by r eason of such
use.

 To t he modest ext ent t hat t he wor di ng of t hese st at utes di f f er s,
nei t her t he appel l ant s nor Backpage suggest s t hat t he di f f er ences
af f ect our anal ysi s i n any way. We t her ef or e t r eat t he st at ut es
i nt er changeabl y.
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t he mar k: t he st at ut es i n quest i on i mpose l i abi l i t y onl y upon

per sons or ent i t i es who del i ber at el y use anot her ' s i mage f or

commerci al gai n. As we expl ai n bel ow, Backpage ( on t he f act s

al l eged her e) i s not such an ent i t y.

Nei t her t he Massachuset t s Supr eme J udi ci al Cour t ( SJ C)

nor t he Rhode I sl and Supr eme Cour t has conf r ont ed t he exact

scenar i o t hat i s pr esent ed her e. Our t ask, t hen, i s t o make an

i nf or med det er mi nat i on of how each cour t woul d r ul e i f i t f aced

t he quest i on, t aki ng i nt o account anal ogous s t at e deci si ons, cases

f r om ot her j ur i sdi cti ons, l ear ned t r eat i ses, and r el evant pol i cy

r at i onal es. See Andr ew Robi nson I nt ' l , I nc. v. Har t f or d Fi r e I ns.

Co. , 547 F. 3d 48, 51- 52 ( 1st Ci r . 2008) . Her e, t he t ea l eaves ar e

easy t o r ead.

 The SJ C has ar t i cul at ed t he key poi nt i n t he f ol l owi ng

way: "t he cruci al di st i nct i on . . . must be bet ween si t uat i ons i n

whi ch t he def endant makes an i nci dent al use of t he pl ai nt i f f ' s

name, por t r ai t or pi ct ur e and t hose i n whi ch t he def endant uses

t he pl ai nt i f f ' s name, por t r ai t or pi ctur e del i ber at el y t o expl oi t

i t s val ue f or adver t i si ng or t r ade pur poses. " Tr opeano v. At l .

Mont hl y Co. , 400 N. E. 2d 847, 850 ( Mass. 1980) . Expl oi t at i on f or

adver t i si ng or t r ade pur poses r equi r es t hat t he use of t he i mage

be "f or t he pur pose of appr opr i at i ng t o the def endant ' s benef i t

t he commerci al or other val ues associ ated wi t h t he name or

l i keness. " I d. ( quot i ng Nel son v. Me. Ti mes, 373 A. 2d 1221, 1224
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( Me. 1977) ) . So, t oo, t he near l y i dent i cal Rhode I sl and st at ut e

r equi r es a showi ng t hat by usi ng t he i mage "t he def endant

commer ci al l y expl oi t ed [ t he pl ai nt i f f ] wi t hout hi s per mi ssi on. "

Leddy v. Nar r aganset t Tel evi si on, L. P. , 843 A. 2d 481, 490 ( R. I .

2004) ; accor d Mendonsa v. Ti me I nc. , 678 F. Supp. 967, 971 ( D. R. I .

1988) .

 The appel l ant s argue t hat t he use of t hei r i mages cannot

be wr i t t en of f as i nci dent al because t hei r pi ct ur es wer e " t he

cent er pi eces of commer ci al adver t i sement s. " But t hi s ar gument

mi sappr ehends both the case l aw and the rat i onal e t hat ani mates

t he under l yi ng r i ght . Tr opeano exempl i f i es t he poi nt . That case

i nvol ved t he publ i cat i on of t he pl ai nt i f f ' s i mage t o i l l ust r at e a

magazi ne ar t i cl e i n whi ch she was not even ment i oned. See 400

N. E. 2d at 848. The SJ C concl uded t hat t hi s was an i nci dent al use

of t he i mage, not wi t hst andi ng t hat t he ar t i cl e and accompanyi ng

pi ct ur e coul d be sai d t o benef i t t he publ i sher . See i d. at 851.

 The f act t hat t he publ i sher was a f or - prof i t busi ness di d "not by

i t sel f  t ransf orm t he i nci dent al  publ i cat i on of  t he pl ai nt i f f ' s

pi ct ur e i nt o an appr opr i at i on f or adver t i si ng or t r ade pur poses. "

I d.

I n our vi ew, Tropeano est abl i shes t hat even a use l eadi ng

t o some pr of i t f or t he publ i sher i s not a use f or adver t i si ng or

t r ade pur poses unl ess t he use i s desi gned t o "appr opr i at [ e] t o t he

def endant ' s benef i t t he commer ci al or ot her val ues associ at ed wi t h
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t he name or l i keness. " I d. at 850 ( quot i ng Nel son, 373 A. 2d at

1224) . That i s t he r ul e i n Massachuset t s, and we ar e conf i dent

t hat essent i al l y t he same r ul e pr evai l s i n Rhode I sl and.

Her e, t her e i s no basi s f or an i nf er ence t hat Backpage

appr opr i at ed t he commer ci al val ue of t he appel l ant s' i mages.

Al t hough Backpage does pr of i t f r om t he sal e of adver t i sement s, i t

i s not t he ent i t y t hat benef i t s f r om t he mi sappr opr i at i on. A

publ i sher l i ke Backpage i s "mer el y the condui t t hr ough whi ch t he

adver t i si ng and publ i ci t y mat t er of cust omer s" i s conveyed,

Cabani ss v. Hi psl ey, 151 S. E. 2d 496, 506 ( Ga. Ct . App. 1966) , and

t he par t y who act ual l y benef i t s f r om t he mi sappr opr i at i on i s t he

adver t i ser . Mat t er s mi ght be di f f er ent i f Backpage had used t he

pi ct ur es t o adver t i se i t s own ser vi ces, see i d. , but t he appel l ant s

pr of f er no such cl ai m.

Basi c pol i cy consi der at i ons r ei nf or ce t hi s r esul t .

 Ther e woul d be obvi ousl y del et er i ous consequences t o a r ul e pl aci ng

adver t i si ng medi a, such as newspaper s, t el evi si on st at i ons, or

websi t es, at r i sk of l i abi l i t y ever y t i me t hey sel l  an

adver t i sement t o a part y who engages i n mi sappr opr i at i on of another

per son' s l i keness. Gi ven t hi s ver i t y, i t i s har dl y sur pr i si ng

t hat t he appel l ant s have i dent i f i ed no case i n whi ch a publ i sher

of an adver t i sement f ur ni shed by a t hi r d par t y has been hel d l i abl e

f or a mi sappr opr i at i on pr esent wi t hi n i t . The pr oper t ar get of

any sui t f or damages i n such a si t uat i on must be t he adver t i ser
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who i ncr eases hi s own busi ness t hr ough t he mi sappr opr i at i on ( i n

t hi s case, t he t r af f i cker s). 11 

We need not t ar r y. On t hi s underst andi ng, we uphol d t he

di st r i ct cour t ' s di smi ssal of t he appel l ant s' cl ai ms under t he

af or ement i oned st at e st at ut es.

2. Copyright.  The l ast l eg of our j our ney t akes us t o

a si ngul ar cl ai m of copyr i ght i nf r i ngement . Shor t l y af t er t he

i nst i t ut i on of sui t , Doe #3 r egi st er ed a copyr i ght i n one of t he

photogr aphs used by her t r af f i cker s. I n t he second amended

compl ai nt , she i ncl uded a cl ai m f or copyr i ght i nf r i ngement . The

cour t bel ow di smi ssed t hi s cl ai m, r easoni ng t hat i t i dent i f i ed no

r edr essabl e i nj ur y. See Backpage. com, 104 F. Supp. 3d at 165.

Doe #3 chal l enges t hi s r ul i ng.

Assumi ng ( wi t hout deci di ng) t hat Backpage coul d be hel d

l i abl e f or copyr i ght i nf r i ngement , t he scope of Doe #3' s pot ent i al

r ecover y i s l i mi t ed by the f act t hat she di d not r egi st er her

copyr i ght unt i l December of 2014 — af t er t he i nst ant act i on had

been f i l ed. By t hen, Backpage was no l onger di spl ayi ng t he

copyr i ght ed i mage. Gi ven t he t i mi ng of t hese event s, Doe #3 cannot

r ecover ei t her st at ut or y damages or at t or neys' f ees under t he

11  Thi s i s pr eci sel y t he si t uat i on r ef l ected i n t he ear l i est
r i ght of pr i vacy cases, see, e. g. , Henr y v. Cher r y & Webb, 73 A.
97 ( R. I . 1909) , and t he st at e st at ut es i n t hi s case ar e desi gned
t o codi f y l i abi l i t y f or t hat sor t of commer ci al conduct , see
Mendonsa, 678 F. Supp. at 969- 70; Tropeano, 400 N. E. 2d at 850- 51.
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Copyr i ght Act . See 17 U. S. C. § 412; J ohnson v. Gor don, 409 F. 3d

12, 20 ( 1st Ci r . 2005) . Any r ecover y woul d be r est r i ct ed t o

compensat ory damages under 17 U. S. C. § 504( b) , whi ch permi t s a

successf ul sui t or t o recover " t he act ual damages suf f er ed by

. . . her as a r esul t of t he i nf r i ngement , and any pr of i t s of t he

i nf r i nger t hat ar e at t r i but abl e t o t he i nf r i ngement and ar e not

t aken i nt o account i n comput i ng t he act ual damages. "

 The prospect of such a r ecovery, however , i s pur el y

t heor et i cal : not hi ng i n t he compl ai nt r ai ses a pl ausi bl e i nf er ence

t hat Doe #3 can r ecover any damages, or t hat di scovery woul d r eveal

such an ent i t l ement . See Twombl y, 550 U. S. at 556 ( st at i ng t hat

f act ual al l egat i ons must at l east " r ai se a r easonabl e expect at i on

t hat di scover y wi l l r eveal evi dence" t o suf f i ce as pl ausi bl e) . A

showi ng of act ual damages r equi r es a pl ai nt i f f t o pr ove " t hat t he

i nf r i ngement was the cause of [ her ] l oss of r evenue. " Dat a Gen.

Corp. v. Gr umman Sys. Support Corp. , 36 F. 3d 1147, 1170 ( 1st Ci r .

1994) . Such a l oss i s t ypi cal l y measur ed by assessi ng t he

di mi nut i on i n a copyr i ght ed wor k' s mar ket val ue ( say, by

cal cul at i ng l ost l i censi ng f ees) . See Br uce v. Weekl y Wor l d News,

I nc. , 310 F. 3d 25, 28- 29 ( 1st Ci r . 2002) ; Dat a Gen. , 36 F. 3d at

1170. No f act s set f ort h i n t he second amended compl ai nt suggest

t hat t he market val ue of Doe #3' s i mage has been af f ect ed i n any

way by the al l eged i nf r i ngement , and Doe #3 poi nt s t o nothi ng t hat

mi ght pl ausi bl y suppor t such an i nf er ence.
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By the same t oken, not hi ng i n t he compl ai nt pl ausi bl y

suggest s a basi s f or a f i ndi ng t hat Doe #3 woul d be ent i t l ed t o

pr of i t s at t r i but abl e t o t he i nf r i ngement . The cl osest t hat t he

compl ai nt comes i s an opt i mi st i c asser t i on t hat because

phot ogr aphs "enhance t he ef f ect i veness of adver t i sement s, "

Backpage necessar i l y r eaps a f i nanci al benef i t f r om t hese i mages

( i ncl udi ng, pr esumabl y, Doe #3' s phot ogr aph) . But a gener al i zed

asser t i on t hat a publ i sher / i nf r i nger pr of i t s f r om pr ovi di ng

cust omer s wi t h t he opt i on t o di spl ay phot ogr aphs i n

adver t i sement s, st andi ng al one, cannot pl ausi bl y be sai d t o l i nk

t he di spl ay of a par t i cul ar i mage t o some di scr et e por t i on of t he

publ i sher / i nf r i nger ' s pr of i t s. Cf . Macki e v. Ri eser , 296 F. 3d

909, 914- 16 (9t h Ci r . 2002) ( concl udi ng, at summar y j udgment , t hat

t he ef f ect of i ncl udi ng a phot ogr aph i n an adver t i si ng br ochur e

was t oo specul at i ve t o make out a t r i abl e i ssue on adver t i ser ' s

pr of i t s at t r i but abl e t o i nf r i ngement ) . I n shor t , t he l i nk t hat

Doe #3 at t empts t o f ashi on bet ween t he copyr i ght ed phot ogr aph and

Backpage' s r evenues i s whol l y specul at i ve and, t hus, does not cr oss

t he pl ausi bi l i t y t hr eshol d.  Af t er al l ,  "[ f ] act ual  al l egat i ons

must be enough t o r ai se a r i ght t o r el i ef above t he specul at i ve

l evel . " Twombl y, 550 U. S. at 555.

I n a l ast di t ch ef f or t t o bel l t he cat , Doe #3 cont ends

t hat t he di st r i ct cour t er r ed i n f ai l i ng t o det er mi ne whet her she

was ent i t l ed t o i nj unct i ve r el i ef under 17 U. S. C. § 502( a) , whi ch
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per mi t s such r el i ef "t o pr event or r est r ai n i nf r i ngement of a

copyr i ght . " She says, i n ef f ect , t hat Backpage may st i l l possess

t he copyr i ght ed phot ogr aph and t hat , t her ef or e, she r emai ns at

r i sk of f ut ur e i nf r i ngement . We r ej ect t hi s cont ent i on.

 To begi n, t he mere f act of past i nf r i ngement does not

ent i t l e a pl ai nt i f f  t o per manent i nj unct i ve r el i ef :  t he pl ai nt i f f

must al so show "a subst ant i al l i kel i hood of i nf r i ngement i n t he

f ut ur e. " Har ol ds St or es, I nc. v. Di l l ar d Dep' t St or es, I nc. , 82

F. 3d 1533, 1555 ( 10t h Ci r . 1996) ; see 5 Mel vi l l e B. Ni mmer & Davi d

Ni mmer, Ni mmer on Copyr i ght § 14. 06[ B] [ 1] [ a] ( 2015) . Nothi ng i n

t he compl ai nt suggest s t hat t her e i s any subst ant i al l i kel i hood of

f ut ur e i nf r i ngement by Backpage wi t h r espect t o t he copyr i ght ed

phot ogr aph. The known f act s st r ongl y suggest t hat no such r i sk

exi st s: t he photogr aph was post ed by a t hi r d part y who no l onger

has any sway over Doe #3, and Backpage i s not al l eged t o post

mat er i al or creat e adver t i sement s ent i r el y of i t s own accor d.

 Thus, any f ears of f uture i nf r i ngement woul d appear t o be

unf ounded.

Vi ewi ng t he compl ai nt as a whol e, see Twombl y, 550 U. S.

at 569 n. 14, we concl ude that t he di st i nct i ve f act s al l eged her e

si mpl y do not suf f i ce t o gr ound a f i ndi ng t hat Doe #3 i s pl ausi bl y

ent i t l ed t o any r el i ef on her copyr i ght cl ai m. Consequent l y, we

di scer n no er r or i n t he di st r i ct cour t ' s di smi ssal of t hi s cl ai m.
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III. CONCLUSION 

As a f i nal mat t er , we add a coda. The appel l ant s' cor e

argument i s t hat Backpage has t ai l ored i t s websi t e t o make sex

t r af f i cki ng easi er . Ai ded by t he ami ci , t he appel l ant s have made

a per suasi ve case f or t hat pr oposi t i on. But Congr ess di d not sound

an uncer t ai n t r umpet when i t enact ed t he CDA, and i t chose t o gr ant

br oad pr ot ect i ons t o i nt er net publ i sher s. Showi ng t hat a websi t e

operates t hr ough a meret r i ci ous busi ness model i s not enough t o

st r i p away t hose pr ot ect i ons. I f t he evi l s t hat t he appel l ant s

have i dent i f i ed are deemed t o out wei gh t he Fi r st Amendment val ues

t hat dr i ve t he CDA, t he r emedy i s t hr ough l egi sl at i on, not t hr ough

l i t i gat i on.

We need go no f ur t her . For t he r easons el uci dated above,

t he j udgment of t he di st r i ct cour t i s af f i r med. Al l par t i es shal l

bear t hei r own cost s.

 Affirmed. 


